
Volk v. DeMeerleer: Wide-ranging concerns after Supreme Court decision 
 

On Dec. 22, 2016 the Washington Supreme Court issued a 6-3 decision in Volk v. DeMeerleer that 

will have profound and detrimental impacts on health care providers and patients. The decision is 

a troubling departure from the standard for “duty to warn” previously established in Washington 

and nationally. The Court held that, in the outpatient context, the duty of health care providers to 

warn potential victims of violence extends to all individuals who may “foreseeably” be 

endangered by a patient who has made a threat, even if no specific target was identified.  This 

leaves providers with unprecedented responsibility to interpret who to warn.   

  

Unfortunately, the Supreme Court declined to apply an existing statute, or the principles 

articulated in the statute, which are consistent with national practices on duty to warn.  RCW 

71.05.120(3) states in part that there is a “duty to warn or to take reasonable precautions to 

provide protection from violent behavior where the patient has communicated an actual threat 

of physical violence against a reasonably identifiable victim or victims.” This approach is 

one that provides detailed guidance to practitioners about who to warn and when, rather than 

forcing a practitioner to continually speculate to “foresee” all individuals a patient could 

potentially harm based on a non-specific threat.  

 

This case involved Jan DeMeerleer, who had been treated by Dr. Ashby, a psychiatrist, for many 

years. At one point, DeMeerleer expressed homicidal thoughts, although he never stated an 

identifiable target.  Much later, DeMeerleer killed two individuals whom he had never threatened 

in the presence of Dr. Ashby. Representatives of the deceased filed a lawsuit against Dr. Ashby 

for failure to warn them of DeMeerleer’s homicidal ideations. 

   

Consequences of the Volk Decision 

 

 Breakdown of provider-patient confidentiality. 

o Patient Harm: Patients may be unwilling to seek treatment or if they do, may not 

disclose important and dangerous thoughts and urges because their acquaintances 

may be informed of their private mental health information. Full patient disclosure 

may be further discouraged by this decision because the chance of involuntary 

commitment may increase to avoid provider liability.  

 

o Conflicting Legal Obligations: Providers will face conflicting laws because the Volk 

decision requires disclosures broader than what is permitted by state mental health 

privacy laws. 

 

 The decision is at odds with integrated mental and physical health care. 

o State and federal governments have recognized the importance of merging the 

physical and mental health treatment of patients. By damaging the provider-patient 

relationship and increasing liability risks, especially for mental health providers, the 

vision of contemporaneous care may go unfulfilled.  

 

 Increase in involuntary commitments. 

o Any health care provider who witnesses a threat by a patient may have to now 

consider involuntary commitment rather than violating provider-patient 

confidentiality or identifying and notifying all individuals who might foreseeably be 

harmed by the patient.  

 

 Vastly expands liability of all health care providers. 

o All health care providers may, at some time, hear a threat made by a patient. 

Failure to warn the potentially large number of individuals who may be a target of 

the threat will expose health care providers to third-party lawsuits. 

 

o Hinders critical recruitment and retention of qualified behavioral health workers due 

to expanded liability.   

 
 


